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 1.  TIME:  9:00   CASE#: MSC16-00459 
CASE NAME: TRADEMARK HOMES  VS.  ALLARD 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY ALEXANDER & ASSOCIATES, et al. 
* TENTATIVE RULING: * 
 
Code of Civil Procedure section 439 required Alexander (the moving party) to meet and confer 
“in person or by telephone” with Trademark (the party who filed the relevant pleading). 
Counsel’s July 30, 2019 declaration indicates that the parties exchanged e-mails. An exchange 
of e-mails does not comply with the statute. 

Counsel’s declaration also makes oblique references to previous meet and confer efforts, 
apparently generally related to the purported defects with the pleading. In the first instance, 
the method of this meet and confer is not clear. In addition, section 439(a)(1) required Alexander 
to identify “all of the specific allegations that it believes are subject to judgment and identify with 
legal support the basis of the claims.” It is very difficult for the Court to imagine that meet and 
confer discussions that took place more than a year before the filing of the motion were specific 
enough to satisfy the requirements of the statute. 

The motion is continued to October 17, 2019, at 9:00 a.m. On or before October 10, 2019, 
Alexander shall serve and file a declaration that confirms that a substantive, code-compliant 
meet and confer occurred, and reports on the results of that meet and confer. If any portion of 
the motion is resolved, the declaration shall identify any such portion with sufficient particularity 
to enable the Court to rule on only what remains in dispute. 

  

 2.  TIME:  9:00   CASE#: MSC17-01820 
CASE NAME: HAMRICK  VS.  TWC DEALER GROUP 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appearances required (by telephone). 

 

  

 3.  TIME:  9:00   CASE#: MSC18-00247 
CASE NAME: SELBY VS.  TWC DEALER GROUP 
SPECIAL SET HEARING ON: FINAL APPROVAL OF CLASS ACTION SETTLEMENT 
SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
 Granted. 

On April 22, 2019, the Court entered an order granting preliminary approval to the 

settlement.  In so doing, the Court reviewed a number of issues, including use of a claims 

procedure and the amount of the PAGA penalty.  The Court has some concern that only 89 

class members filed claims out of 217 on the mailing list, but will not revisit the preliminary 

approval as to that issue.  The Court specifically reserved approval of the attorneys’ fees based 
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on a lodestar cross-check, the amount of the incentive payment to the named plaintiffs, and the 

recipient of any cy pres payment.   

As to the cy pres payment, it is expected to be quite small, and is capped at $20,000.  

California Rural Legal Assistance is approved as the recipient.  Plaintiffs must comply with Code 

of Civil Procedure section 384.  Pursuant to that section, no later than January 2, 2020, the 

parties “shall report to the court the total amount that was actually paid to the class members.  

After the report is received, the court shall amend the judgment to direct the defendant to pay 

the sum of the unpaid residue or unclaimed or abandoned class members funds, plus any 

interest” that has accrued.  The parties shall submit a proposed amended judgment in 

compliance with this section.  The Court thereafter shall comply with Code of Civil Procedure 

section 384.5. 

As to the incentive payment to the individual plaintiffs, each requests $5,000.  

The documentation submitted with the motion for preliminary approval is sufficient to justify 

this amount.  

As to the attorney fees, plaintiffs have provided sufficient information to allow the Court 

to conduct a lodestar cross-check.  The stated lodestar is $163,895.80, compared to $179,982 

recovered based on one-third of the gross recovery.  This creates an implied multiplier of 1.098, 

which is relatively modest.  In reviewing the hourly rates used to generate the lodestar, the 

Court notes that some of the rates are $800 to $894.  The Court does not specifically approve 

these rates, but reviews the lodestar only to determine whether the fee is “extraordinarily high 

or low.” Based on the information provided, no adjustment is necessary and the requested fee 

is approved. 

 

  

 4.  TIME:  9:00   CASE#: MSC18-00603 
CASE NAME: WANG  VS.  BRANAGH DEVELOPMENT 
HEARING ON MOTION FOR LEAVE TO INTERVENE AS TO BRANAGH AND COLONY 
CROSS-COMPLAINTS  /  FILED BY BENCHMARK INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Based on the grounds stated in the motion and the lack of opposition, the motion is granted.  
Pursuant to Code of Civil Procedure section 387(c) and (e)(1), the “Complaint” in Intervention 
shall be amended to state that it is an “Answer” in intervention. 
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 5.  TIME:  9:00   CASE#: MSC18-02413 
CASE NAME: ZERIUS COLLINS  VS.  HASA INC. 
HEARING ON MOTION TO COMPEL ARBITRATION AND STAY ACTION 
FILED BY HASA, INC. 
* TENTATIVE RULING: * 
 

The Court refers the parties to its tentative ruling issued for the hearing on August 15, 
2019, which will not be restated.  The Court now has received supplemental briefing from 
each side.   

 
Plaintiff has filed a response including a declaration of Mr. Guerrero in which he attests 

that June 6, 2019, was his last day of work, and that he was approached by management 
personnel who wanted to conduct an exit interview before giving him his final paycheck.  He was 
given the documents that included the arbitration agreement, but he did not read them and did 
not understand their possible consequences.  He believed that he was required to sign the 
documents in order to receive his final check. He did not consult his attorney. 

 
Hasa objects to the admissibility of parts of the Guerrero declaration.  The objections are 

overruled, because they are addressed to credibility, not admissibility. 
 
Hasa’s response has two main thrusts.  First, it contradicts Mr. Guerrero’s declaration, 

indicating that Guerrero was not pressured into signing the agreement, and that June 6, was not 
his last day of work.  Instead, he continued to work until he resigned on July 15, 2019, and had 
an exit interview on July 17, 2019.  Second, Hasa argues that the agreement is neither 
procedurally nor substantively unconscionable.   

 
As to the facts of signing the agreement, Hasa’s evidence corroborates its version of the 

material facts:  the agreement was not signed on his last day of work, and there could have 
been no express or implied threat to withhold his last paycheck as a condition of signing it. 

 
Accordingly, there would appear to be no basis for considering the agreement to be both 

procedurally and substantively unconscionable.   
 
This does not resolve the issue discussed in the Court’s prior tentative ruling, however, 

i.e., whether Mr. Guerrero had authority to agree to arbitrate the PAGA claim. 
 
As the Court noted in the initial tentative ruling, the agreement states that “If in the future 

I am authorized to assert any claim against Hasa on behalf of any other person or entity, I agree 
that I will do so solely in arbitration in compliance with this agreement and I agree to inform 
such person or entity of this obligation in advance of seeking any authorization.”  This language 
recognizes an important point: before Guerrero can agree to represent someone else in 
arbitration, he needs to inform that party that he intends to waive their right to go to court.  
There is no evidence that Guerrero advised the LWDA that he intended to waive its right to go to 
court.  The fact that Guerrero had obtained authority to file a civil action pursuing the LWDA’s 
claim is not authority to agree to submit the claim to binding arbitration.  Accordingly, the 
language of the arbitration clause itself precludes its application to these facts.  
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The motion is denied. 
 

  

 6.  TIME:  9:00   CASE#: MSC19-00021 
CASE NAME: VAN VOORHIS  VS.  YEE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY DEFENDANTS 
* TENTATIVE RULING: * 
 
Continued to September 26, 2019, 9:00 a.m. 

  

 7.  TIME:  9:00   CASE#: MSC19-00021 
CASE NAME: VAN VOORHIS  VS.  YEE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to September 26, 2019, 9:00 a.m. 

  

 8.  TIME:  9:00   CASE#: MSC19-00021 
CASE NAME: VAN VOORHIS  VS.  YEE 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Continued to September 26, 2019, 9:00 a.m. 

 

 


